BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against;
VICKIE HANH LE

1100 Palm Avenue

San Gabriel, CA 91776

Pharinacist License No. RPH 45667

Respondent.

Case No. 4872

OAH No. 2015030464

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decigion in this matter,

This Decision shall become effective on January 29, 2016.

It is so ORDERED on December 30, 2015.

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

c

By

Amy Gutierrez, Pharm.D,
Board President
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KAMALA D. HARRIS
Attorney General of California
ARMANDO ZAMBRANO
Supervising Deputy Attorney General
LANGSTON M, EDWARDS
Deputy Attorney General
State Bar No, 237926
300 So, Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 620-6343
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

" In the Matter of the Acousation Apainst: - Case No. 4872

VICKIE, HANH LE ‘ OAH No. 2015030464

1100 Palm Avenue STIPULATED SETTLEMENT AND

San Gabriel, CA 91776 DISCIPLINARY ORDER
Pharmacist License No. RPH 45667 . :

Respondent.

In the interest of a prompt and speedy settlement of this matter, consistent with the public
interest and the responsibility of the Board of Pharmacy of the Department of Consumer Affairs,
the parties hereby agree to the following Stipulated Settlement and Disciplinary Order which will

be submitted to the Board for approval and adoption as the final disposition of the Accusation,

PARTIES
1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy.
She brought this action solely in her official capacity and is represented in this matter by Kamala
1>, Harris, Attorney General of the State of California, by Langston M. Edwards, Deputy Atlorney
General,

STIPULATED SETTLEMENT (4872)
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2. Respondent Vickie Hanh Le (Respondent) is represented in this proceeding by
attorney Jonathan A, Klein, whose address is: Kelly, Hockel & Klein , P.C, 44 Montgomery
Street, Suite 1500, San Francisco, CA 94104,

3. Onorabout August 24, 1992, the Board of Pharmacy issued Phatrmacist License No,
RPH 45667 to Vickie Hanh Le (Respondent). The Pharmaeist License was in full force and
effect at all times relevent to the charges brought in Accusation No. 4872 and will expire on June

30, 2016, unless renewed,

JURISDICTION

4, Acousation No, 4872 was filed before the Board of Pharmacy (Board), Départrnent of
Consumer Affairs, and is currently pending against Respondent, The Accusation and all other
statutorily required dbcumehts were properly served on Respondent on February 9, 2015.
Respondent timely filed her Notice of Defense contesting the Accusation, |

3. Acopy of Accusation No, 4872 is attached as Exhibit A and incorporated herein by

reference,

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, full)lr discussed with counsel, and understands the
charges and allegations in Accusation No, 4872, Respondent has also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary
Order. _

7. Respondent is fully aware of her legal rights in this matter, including the rightto a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
her own expense; the right to confront and cross-examine the witnesses against.her;_ the right to
present evidence and to testify on her own behalf, the right to the issuance of subpoenas to
compe] the a*l;tendanbe of witnesses and the production of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California

Administrative Procedure Act and other applicable laws,

2
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8. Respondent voluntarily, knowingly, and intelligently waives and gives up each and

evety right set forth above,

CULPABILITY

9. Respondent understands and agrees that the charges ahd allegations in  Accusation
No, 4872, if proven at a hearing, constitute cause for imposing discipline upon her Pharmacist
License, '

| 16, For the purpose of resolving the Accusation without the expense and uncertainty of

further proceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up her right to contest
those charges.

11, Respondent agrees that her Pharmacist License is subject to discipline and she aprees

to be bound by the Board's probationary terms as set forth in the Disciplinary Order below.

CONTINGENCY

12, This stipulation shall be subject to approval by the Board of Pharmacy, Respondent
understands and agrees that counsel for Complainant and the staff of the Board of Pharmacy may
communicate directly with the Board regarding this stipulation and settlement, without notice to
or participation by Respondent or her counsel, By signing the stipulation, Respondent
understands and agrees that she may not withdraw her agreement or seek to rescind the stipulation

prior to the time the Board considers and acts upon it, If the Board fails to adopt this stipulation

as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force ot |

effect, except for this paragraph, it shall be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter,

13, The parties understand and agtee that Portable Document Format (PDI) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format

(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

i
!
]
j
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integrated writing representing the complete, final, and exclusive embodiment of their agreement,

14, This Stipulated Settlement and Disciplinary Order is intended by the parties to be an

It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties,

15, In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Pharmacist License No, RPH 45667 issued to Respoﬁdent
Vickie Hanh Le (Respondent) is revoked. Howevet, the revocation is stayed and Respondent is
placed on probation for three (3) years on the following terms and conditions,

1. Obey All Laws |

Regpondent shall obey all state and federal laws and regulations,

Respondent shall réport any of the following occurrences to the board, in writing, within

seventy-two (72) hours of such occurrence;

+  an arresi or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws |

. a plea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment

«  aconviction of any crime

. discipline, citation, or other administrative action filed by any state or federal agency
which involves Respondenfs Pharmacist License or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling, distributing, billing, or charging

for any drug, device or conirolled substance.

4
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Failure to timely report such occutrence shall be considered a violation of probation.

2. Report to the Board

Respondent shall report to the board quarterly, on a schedule as directed by the board or its
designee. The report shall be made either in person or in writing, as directed. Among other
requirements, Respondent shall state in each report under penalty of perjury whether there has
been compliance with all the terms and conditions of probation, Failure to submit timely reports
in a form as directed shall Ee congidered a violation of probation. Any period(s) of delinquency
in submission of reports as directed may be added fo the total perlod of probation, Moreover, if
the final probation report is not made as directed, probation shall be automatically extended until
such time as the final report is made and accepted by the board, |

3. Interview with the Board

Upon receipt of reasonable prior notice, Respondent shall appear in person for interviews
with the board or its designee, at such intervals and locations as are determined by the board or its
designee, Yailure to appear for any scheduled interview without prior notification to board staff,
or failure to appear for two (2) or more scheduled interviews with the board or its degignee during
the period of probation, shall be considered a violation of probation.

4,  Cooperate with Board Staff

Respondent shall cooperate with the board's ihspection program and with the boatd's
monitoring and investigation of Respondenf's compliance with the terms and conditions of her
probation, Failure to cooperate shall be considered a violation of probation.

5.  Continuving Education

Respondent shall provide evidence of efforts to maintain skill and knowledge as a
pharmacist as directed by the board or its designee.

6,  Notice to Employers

During the pefiod of probation, Respondent shall notify all present and prospective
employers of the decision in case number 48.72 and the terms, conditions and restrictions imposed

on Respondent by the decision, as follows:

STIPULATED SETTLEMENT (4872)
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Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
Respondent undertaking any new employment, Respondent shall cause her direct supervisor,
phermacist-in-charge (including each new pharmacist-in~charge employed during Respondent’s
tenure of employment) and owner to report to the board in writing acknowledging that the listed
individual(s) has/have read the decision in case number 4872, and terms and conditions imposed
thereby. It shall be Respondent’s responsibility to ensure that her employer(s) and/or |
supervisor(s) submit timely acknowledgment(s) to the board,

If Roegpondent works for or is employed by or through a pharmacy employment service,
Respondent must notify her direct supervisor, pharmacist-in-cherge, and owner at every entity
licensed by the board of the terms and conditions of the decision in Case No., 4872 in advance of
the Respondent commencing work at each licensed entity, A record of this notification must be
provided to the board upon request.

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(1 5) days of Respondent undertaking any new employment by or through a pharmacy
employment service, Respondent shall cause her direct supervisor with the pharmacy
employment service to report o the board in writing acknowledging that she has read the decision
in case number 4872 and the terms and conditions imposed thereby, It shall be Respondent’s
responsibility to ensure that her employer(s) and/or supervisor(s) submit timely
acknowledgment(s) to the board.

Failure to timely notify present or prospective employer(s) or to cause that/those
employer(s) fo submit timely acknowledgments to the board shall be considered a violation of
probation.,

"Employment" within the meaning of this provision shall include any full-time,
part-time, femporary, relief or pharmacy management service as a pharmacist or any
position for which a pharmacist license is a requirement or criterion for employment,
whether the Respondent is an employee, independent contractor or volunteer,

i
I
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7. No Superviston of Interns, Serving as Pharmacist-in-Charge (P1C), Serving as
Designated Representative-in-Charge, or Serving as a Consultant

During the period of probation, Respondent shall not supervise any intern pharmacist, be
the pharmacist-in-charge or designated representative-in-charge of any entity licensed by the
board nor serve as a'consultant unless otherwise specified in this order, Assumption of any such
unauthorized supervision responsibilities shall be considered a violation of probation,

8, Reimbursement of Board Costs

As a condition precedent to successful completion of probation, Respondent shall pay to the
board its costs of investigation and prosecution in the amount of $5,250,00, Respondent shall
make said payrhents in a payment plan approved by the Board,

There shall be no deviation from this schedule absent prior written approval by the board or
its desigtiee. Failure to pay costs by the deadline(s) as directed shall be considered a violation of
probation,

The {iling of benkruptey by Respondent shall not relieve Respondent of her responsibility
to reimburse the board its costs of investigation and prosecution, |

9. Probation Monitoring Costs

Respondent shall pay any costs associated with probation monitoring as determined by the
board each and every year of probation, Such costs shall be payable to the board on a schedule as
directed by the board or its designee. Failure to pay such costs by the deadline(s) as directed shall
be considered a violation of probation,

10, Status of License

Respondent shall, at all times while on probation, maintain an active, current license with
the board, including any period during which suspension or probation is tolled, Failure to
maintain an active, current license shall be considered a violation of probation.

If Respondent's license expires or is cancelled by operation of law or otherwise at any time
during the period of plrobation, including any extensions thereof due to tolling or otherwise, upon
rencwal or x'egpplicqtion Respondent's license shall be subject to all terms and conditions of this

probation not previously satisfied,

STIPULATED SETTLEMENT (4872)
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| retirement or healih, or be otherwise unable to satisfy the terms and conditions of probation,

11, License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent cease practice due to

Respondent may tender her license to the board for sutrender. The board or its designee shall
have the discretion whethet to grant the request for surrender or take any other action it deems
appropriate and reasonable, Upon formal acceptance of the surrender of the license, Respondent
will no longer be subject to the terms and conditions of probation. This surrender constitutes a
record of diécipline and shall become a part of the Responident’s license history with the board,
Upon acceptance of the surrender, Respondent shall relinquish her pocket and wall license
to the board within ten (10) days of notification by the board that the surrender is acoepted.
Respondent may not reapply for any license from the board for three (3) years from the effective
date of the surrender, Respondent shall meet all requirements applicable to the license sought as
of the date the application for that license is submitted to the board, including any outstanding

costs,

12. Notification of a Change in Name, Residence Address, Mailing Address or
Employment :

Respondent shall notify the board in wtiting within ten (10} days of any change of
employment, S’aid notification shall include the reasons for leaving, the address of the new
employer, the name of the supervisor and owner, and the work schedule if known. Respondent
shall further notify the board in writing within ten (10) days of a change in name, residence
address, mailing address, or phone number.

Failure to timely notify the board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation, |

13, Tolling of Probation

Except during periods of suspension, Respondent shall, at all times while on probation, be
employed as a pharmacist in California for a minimum of forty (40) hours per calendar month,
Any month during which this minimum is not met shall toll the period of probation, i.e,, the

period of probation shall be extended by one month for each month during which this minimum is

8
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not met, During any such period of tolling of probation, Respondent must nonetheless comply
with all terms and conditions of probation,

Should Respohdent, regardless of residency, for any feason (including vacation) cease |
practicing as a pharimacist for a minimum of forty (40) hours per calendar month in California,
Respondent must notify the board in writing within ten (10) days of the cessation of practice, and
must further nofify the board in writing within ten (10) days of the resumption of practice. Any
failure to provide such notification(s) shall be considered a violation of probation,

| It is a violation of probation for Respondent's ptobation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,
exceeding thirty-six (36) months.
"Cessation of practice” means any calendar month during which Respondent is

not practicing ‘as_a pharmacist for at least forty (40) hours, as defined by Business and

Professions Code section 4000 et seq. "Resumption of practice” means any calendar

month during which Respondent is practicing as a pharmacist for at least forty (40)

hours as a pharmacist as defined by Business and Professions Code section 4000 et

sedq.

14.  Violation of Probation

If a Respondent has not complied with any texm or condition of probation, the board shall
have continuing jurisdiction over Respondent, and probation shall automatically be extended,
until all terms and conditions have been satisfied or the board has taken other action as deemed
appropriate to treat ﬁg failure to comply as g violation of probation, to terminate probation, and
to impose the penalty that was stayed.

If Respondent violates probation in any respect, the board, after giving Respondent- notice
and an opportunity to be heard, may revoke probation-and carry out the disciplinary order that

was stayed. Notice and opportunity to be heard are not required for those provisions stating that a

violation thereof may lead to automatic termination of the stay and/or revocation of the lcense, If|

a petition to revoke probation ot an accusation is filed against Respohdent during probation, the

STIPULATED SETTLEMENT (4872) ]
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board shail have continuing jurisdiction and the period of probation shall be automatically
extended until the petition to revoke probation or accusation is heard and decided.

15.  Completion of Probation

Upon wtitten notice by the board or its designee indicating successful completion of
probation, Respondent's license will be fully restored.

16, Remedial Education

Within thirty (30} days of the effective date of this decision, Respondent shall submit to the
board or its desi gneé, for prior approval, an appropriate program of remedial education. The
program of remedial education shall consist of at least 12 hours in corresponding responsibility,
preseription drug abuse prevention, which shall be completed within the first two years of
probation at Respondent’s own expense. Fifty percent (50%) of the education course must be
attended in person. All remedial education shall be in addition to, and shall not be credited
toward, continuing education (CE) courses used for license renewal purposes,

Faflure to timely submit or complete the approved remedial education shall be considered a

‘violation of probation. The period of probation will be antomatically extended until such

remedial education is successfully completed and written proof, in a form acceptable to the board,
is provided to the board ot its designee.

Following the completion of each course, the board or its desighee may require the
Respondent, at her own expense, to take an approved examination to test the Respondent's
knowledge of the course, If the Respondent does not achieve a passing score on the examination,
this failure shall be considered a violation of probation. Any such examination failure shall
require Respondent to take another course approved by the board in the same subject area,

17, Supervised Practice .

During the period of probation, Reépondcnt shall practice only under the supervision of a
licensed pharmacist not on probation with the board. Upon and after the effective date of this
decision, Respondeﬁt ghall not practice pharmacy and her license shall be automatically
suspended until a supéwisor is approved by the board or its designee, The supervision shall be,

as required by the board or its designee, either: -

10
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Continuous — At Jeast 75% of a work week
Substantial - At least 50% of a work week
| Partial - At least 25% of a work week

Daﬂy Review - Supervisor's review of probationer's daily activities within 24 hours

Within thirty (30) days of the effective date of this decision, Respondent shall have her
supervisor submit notification to the board in writing stating that the supefvisor has read the .
decision in Case No, 4872 and is familiar with the required level of supervision as determined by
the board or its designee, It shall be the Respondent’s responsibility to ensure that her
employer(é), pharmacist-in-charge and/or supervisor(s) submit timely acknowledgement(s) to the
board, Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements 1o the board shall be considered a violation of probation,

. If Respondent changes employment, it shall be the Respondent’s responsibility to ensure
that her employer(s)l, pharmagist-in-charge and/or supervisor(s) submit timely
acknowledgement(s) to the board, Respondent shall have her new supervisor, within fifteen (15)
days afler employment commences, submit notification to the board in writing stating the direct
supervisor angd pharmacist-in-charge iiave read the decision in case number 4872 and is familiar
with the level of supervision as determined by‘the board, Respondent shall not practice pharmacy
and her license shall be automatically suspended until the board or its designee approves a new
supervisor, Failure to cause the direct supervisor and the pharmacist-in-charge to submit timely
acknowledgements to the board shall be considered a violation of pi‘obation.

Within ten (10) days of leaving employment, Respondent shall notify the board in writing,

During suspension, Respondent shall not enter any pharmacy area or any portion of the
licensed premises of a wholesaler, veterinary food-animal drug retailer or any other disttibutor of
drugs which is licensed by the board, or any manufacturer, or where dangerous drugs and devices
or confrolled substances are maintained, Respondent shall not practice pharmacy nor do any act
involving drug selection, selection of stock, manufacturing, compounding, dispensing or patient
consultation; nor shall Respondent manage, administer, or be a consultant to any licensee of the
board, or have access to or control the ordering, manufacturing or dispensing of dangerous drugs

11
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1 (| and controlled substances. Respondent shall not resume practice until notified by the board,
2 During suspension, Respondent shall not engage in any activity that requires the
3 || professional judgment of a pharmacist. Respondent shall not direct or control any aspect of the

4 || practice of pharmacy, Respondent shall not perform the duties of a pharmacy technician or a
5 | designaied representative for any entity licensed by the board.
6 Subject to the ‘above restrictions, Respondent may continue to own or hold an ihterest in
7 | any licensed premises in which she holds an interest at the time this decision becomes effective
8 || unless otherwise specified in this order.
9 Failure 10 comply with this suspension shall be considered a violation of probation,

10 18.  No Ownership of Licensed Premises

1 Respondent shall not own, have any legal or beneficial interest in, or serve as a manager,

12 || administrator, member, officer, director, trustee, associate, or partner of any business, firm,

‘13 || pattnership, or corporation currently or hereinafter licensed by the board, Respondent shall sell
14 || ortransfer any legal or beneficial interest in any entity licensed by the board withiﬁ ninety (90)
15 || days following the e;ffective date of this decision and shall immediately thereafier provide written
16 || proof thereof to the board. Failure to timély divest ahy legal or beneficial interest(s) ot provide
17 1| documentation thereof shall be considered a violation of probation,

18 || /
19 || /
20 || /
21 4|
2 ||/
23 || /
24 || #
25 | //
26 || /f
27 ||
28 || //
12
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" ACCEPTANCE _
| have carefully read the abova Stipulated Scttiement and Disciplinacy Ovdor snd have fully
discussed it with my attorney, Jonathan A, Klein, 1 vnderstand the stipulation swd the effeot it
will have on my Pharmacist License, F enter into (his Stipulated Settlement and Disciplinary
Order volumarity, knawingly, and intolligently, and agree ta be bound by the Decision and Order |

ol the Board of Phaymaty,

' , .Mzﬁ'&"’ #M#" .Lg

VIS AN LE
Respondant

1 havo read and fully discussed with Respandent Vickie Yanh Le the terms and conditions |

DATED: 5f/23/ |2018

and other matters contained in the above Slipulated Settlement ji

il Disciplinary Order. [ approve |-

L its form and conient.
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board of Pharmacy.

Dated: 4 /’m, { 15

LAZ2013509958
51913051, docx

14

Respeetfully submitted,

KAMALA D, HARRIS

Attotney General of California
ARMANDO ZAMBRANO

Superviging Deputs-Attorney General

IWARDS
eputy Attorney General
Attorneys for Complainant
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KAMALA D, HARRIS

Altorney General of California

ARMANDO ZAMBRANO

Supervising Deputy Attorney General

LANGSTON M. EDWARDS

Deputy Attorney General

State Bar No, 237926

" 300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 620-6343
Facsimile: (213) 897-2804 . .

Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

" Viekie Le
‘1100 Palm Avenue
_ San Gabriel, CA 91776

In the Matter of the Accusation Against: Case No, 4872
RITE AID 5602; Vickie Le, Pharmacist-In-
Charge . ‘

1841 East Fourth Street o
Ontario, CA 91764 ACCUSATION
Pharmacy Permit No, PHY 42511

and

Pharmacist License No. RPH 45667

Respondents

Complainant alleges:

- PARTIES

1, | Virginia Herold (Complainant) brings this Accusation solely in her official capacity
as the Executive Officer of the Board of Pharmacy (Board), Deﬁartment of Consumer Affairs,

2, On or about August 24, 1992, the Board of Pharmacy issued Pharmacist License
Number RPH 43667 to Viékic; Le (Respondent Le)., The Pharmacist License was in full force and

effect at all times relevant to the charges herein and will expire on June 30, 2016, unless rencWed.

Accusatlon




WS 1 v h B

10
11

13

14
15
16
17

18

19
20
21

22 |
23

24
25
26
27
28

3, Onor about December 23, 1996, the Board of Pharmacy issued Pharmacy Permit
Number PHY 42511 to Rite Aid 5602 (Respondent Rite Aid). Vickie Le has been the
Pharmécist-in—Charge since March 22, 1999 (collectively, Reépondents). The Pharmacy Permit
was in full force and effect at all times relevant to the charges brought herein and will expire on

April 1, 2015, unless renewed,

JURISDICTION

4, This Accusation is brought before the Board of Pharmacy (Board), Départment of -
Consumer Affairs, under the authority of the following laws, All section references are to the
Business and Professions Code unless otherwise indicated, 7

3, Bection 118, subdivision (b), provides in pertinent part that the suspension,
expiration, or forfeiture by operation of law of é license issued by a board in the department, or its

suspension, forfeiture, or cancellation by order of the board or by order of & court of law, or its

surrender thhout the wriften consent of the board, shall not, during any period in which it may be|’

renewed, rcbtored reissued, or reinstated, deprive the board of its authority to institute or contmue
a disciplinary proceeding against the licensee upon any ground provided by law or to enter an
order suspending or revoking the licénse or otherWiée taking disciplinery action against the
licensee on any such ground.

6.  Section 4300 states, in pertinent part:

“(a) Evéry license issued may be suspended or revoked,

(b) The board shall discipline the holder of any license issued by the board, whose default
has been entered or whose case has been heard by the board and found guilty, by any of the
followi'ng methods: |

(1) Suspending judgmeﬁt.

(2) Placing him or her upon probation,

‘(3‘) Suspengling his or her right to practice for a period not exceeding one year,

(4) Revoking his or her license, '

(5 Tal{ing any other action in relation to disciplining him or her as the board in its

2

Accusation




o I Y e

10
1
12
13
14
13
16
17
18
19
20
21
22
23
24
25
26
27
28

discretion may deem proper.”

STATUTORY PROVISIONS

7. Section 4081, subdivision (a) provides in pertinent part:

- “All records of manufactﬁre and of sale, acquisitien, or disposition of dangerous drugs or
dangerous devices shall be at all times during business hours open to inspectiﬁn by authorized
officers of the law, and shall be preserved for at least three years frﬁm the date of making, A
current inventory shall be kept by every manufacturer, wholesaler, pharmacy ... or establishment
holding a currently valid .and unrevoked certificate, license, permit, registration, or exemption
unider Division 2 (commencing with Section 1200) of the Health and Safety Code or under Part 4
(commencing with Section 16000) of Division 9 of the Welfare and Institutions Code who
maintains a stock of dangerous drugs or dangerous devices.”

8. Slection 4301, subdivision (d) provides Iin pertinent part:

“The Board shall take action against any holder of a license who is guilty of
unprofessional conduct or whose license has been procufed by fraud or misrepresentation or
issued by mistake. Unprofessional conduct shall include, but is not limited to, any of the -

following:

(d) The cleatly excessive furnishing of confrolled substances in violation of subdivision

(a) of Section 11153 of the Health and Safety Code.”

REGULATORY PROVISIONS

9, California Code of Regulations, Title 16, section 1718 states:

“*Current Inventory’ as used in Sections 4081 and 4332 of the Busifqess and Professiéns
Code shall be considered te inctude complete accounfability for all dangerous drugs handled by
every licensee enumerated in Sections 4081 and 4332, -

The controlled substances inventories required by Title 21, CFR, Section 1304 shall be
available for inspection upon réques‘t for at least 3 years after the date of the inventory.”

3
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10. California Code of Regulations, Title 16, section 1761 states:
~ “(a) No pharmacist shall compound ot dispense any prescription which contains any
significant error, omission, irregularity, uncertainty, ambiguity or alteration, Upon receipt of any
such prescription, the pharmacist shall contact the prescriber to obtain the information needed to
validate the prescription.
(b) Even after conferring with the presoriBer, a pharmacist shall not compound or dispense
a controlléd substance prescription where the pharmacist knows or has objective reason to know

that said prescription was not issued for a legitimate medical purpose.”

OTHER PROVISIONS
11.  Health and Safety Code section 11153, subdivision (a) states in pertinent part:

“(a) A prescription for a controlled substance shall only be issued for a legitimate medical
purpose by an individual practitioner acting in the usual course of his or her professional practice,
The responsibility for the proper prescribing and dispensing of controlled substances is upon the
prescribing practitioner, but a corresponding responsibility rests with the pharmacist who fills the
prescription. Except as authorized by this division, the foliowing ate not legal prescriptions: (1)
an order purporting to be a prescription which is issued not in the usual course of professional
treatment or in legitimate and authorized research; or (2) an order for an addict or habitual user of
controlled substances, which is issued not in the course of professional treatment or as i)art of an
authorized narcotic treatment program, for the purpose of providing the user with controllea

substances, sufficient to keep him or her comfortable by maintaining customary use.”

COST RECOVERY

12. Business and Professions Code section 125.3 provides in pertinent part, except as
otherwise provided by law, in any order issued in resolution of a disciplinary proceeding before
any board within the department or before the Board of Pharmacy upon request of the entity
bringing the proceedings, thp administrative law judge may direct a licentiate found to have

committed a violation or violations of the licensing act to pay a sum not to exceed the reasonable

4
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costs of the investigation and enforcement of the case, Nothing in this section shall preclude a
board from including the recovery of the costs of investigation and enforcement of a case in any

stipulated settlement,

DRUG DEFINITIONS

13, Oxycodone, is a Schedule II controiled ‘substance pursuant to Health and Safety
Code Section 11055(b)(1)(M) and a dangerous drug per Business and Professions Code Section
4022, |

| 14, Alprazolam, is a Schedule I'V controlled substance pursuant to Health and Safety

Code Section 11057(d)(1) and a dangerous drug per Business and Professions Code Section 4022,

15, Temazepam, is a Schedule I'V controlled substance pursuant to Health and Safety
Code Section 11057(d)(29) and a dangerous drug per Business and Professions Code Section
4022,

16, Oxymorphone, frade name Opana ER is a Schedule 11 controtled substance

" pursuant o Health and Safoty Code Section 11055(b)(1)(N) and a dangerous drug per Business

and Professions Code Section 4022,

BACKGROUND FACTS

17.  Onor around Janvary 11, 2013, Board Inspeotofs (Inspectors) performed a routine
inspection to examine Respondents prescription documents and records based on reports of large
amounts of prescriptions being dispensed for oxycodone 30 mg,

18.  During th.c inspection, Inspectors noticed a large amount of prescriptions for
contrelled substances from ‘out of the area’ patients ahd doctors,

19.  On or around March 18, 2013, Respondents produced, upon request, the following
documents: .

. A‘Drug Utilization Repaort (leR) for oxycodone 30 mg.
.5
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» Drug Enforcement Agency (DEA) inventory dated May 1, 2010 showmg that
| Respondent did not have any oxycodone 30 mg (oxy) in stock.

e DEA inventory dated May 1, 2012 showmg that Respondent had 1,061 teblets of oxy
in stock.

e Purchase records from Anda' which showed that during the time petiod between May
1,2010 and Match 4, 2013 Respondent purchased 2000 tablets of oxy.

e Purchase records from McKesson® which showed that during the time period between
May 1, 2010 and April 16, 2012, Respondent purchased 185,100 tablets of oxy.

¢ Return records of oxy, showing 1,600 returned tablets,

20. The DUR records demonstrated that during the time period between May 1, 2010 and
May 2, 2012, Respondents dlspensed 188,295 oxy tablets.

21, The purchase and return records showed that during the time period between May 1,
2010 and May 2, 2012, Respondents purchased 185,500 oxy tablets.

22, Based on DUR records, purchase and teturn records and.DEA inventoty records
showing stock on hand of 1,061 tablets, Respondents failed to account for 1,734 oxy. tablets,

23, Respondents also produced, upon request, a CURES report® and selected Patient
Activity Reports (PARS) for the following patients®. The PARS contained the following
information:

i
i
I

! Anda distributes generic, select brand pharmaceutical products, vaccines, injectables and over-the-counter
medicines from more than 200 suppliers to more than 60,000 locations, including independent pharmacies, alternato
care provjders (hospitals, nursing homey and mail order pharmacies), pharmacy chains and physicians® offices.

MeKeeson supplies branded, generic and over-the-counter pharmaceuticals to more than 40,000 customers
spanning retail chaing, independent retall pharmacies and Institutional providers such as hospitals, health systems,
integratecai delivery networks and long-term care providers,

Controlled Substance Utilization Review and Evaluation System (CURES) is designed to identify and
deter drug abuse and diversion fhrough accurate and rapid tracking of Schedule II through TV controlled substances,
It is & valuable tnvestigative, preventive and educational tool for law enforcement, regulatory boards, educational
researchers, and the healthears community,

Initials are used to protect confidentiality.
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a.  Patient S,A.
© Date Oxy Tablets | Rx # Physician Location
Received (30 mg) _ -

2/7/11 240 " 1630673 | Dr Garﬁnké} Royal Hilis
209111 240 800330 | Dr. Onubsh ‘Respondent
2/22/11 120 869427 | Dr. Lifson Shalom Pharmacy
3/3/11 240 803651 | Dr, Onubah Respondent
3/20/11 120 873404 | Dr. Garfinkel Royal Hills
4/4/11 240 809644 | Dr. Onubgh Respondent

Respondents failed to check the patient profile to discover 8 days early between Rx

#800330 and 803651, Respondents also failed to obtain a PAR (o discover that S.A, obtained

multiple early prescriptions for controlled substances from multiple physicians.

b,  Patient WA,
Date Tablets Received | Rx # Physician | Location
2/8/12 60 Alprazolam 866094 | Dr, Makandura Respondent
(.5 mg) '
2/9/12 60 Alprazolam 866218 | Dr, Makandura Respondent
| (.5 mg) | | | |
| 6/20/ 12 30 Temazepam 887926 | Dr. Makandura Respbndent
(30 mg) | .
T11/12 30 Temazepam 887926 | Dr. Makandura Respondent
(30 mp) |
9/9/12 60 Alprazolam 605095 | Dr, Makandura Respondent”
(.5 mg)
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9/20/12

60 Alprazolam
(.5 mg)

907047

Dr, Makandura

Respondent

Respondents failed to obtain a PAR to discover that W.A. obtained multiple early

preseriptions for controlled substances,

e, Patient C.M,

Date Hydrocodone/APAP | Rx## = | Physician Location
Tablets Received |

3/28/12 60 1097892 | Dr. Santz Respondent

4/2/12 60 876872 | Dr. Santz Respondent

I 4/15/12 60 879247 | Dr, Santz Respondent

5/22/12 60 885852 Dr, S';mtz Respondent

6/7/12 60 | 888648 | Dr. Santz | Ré.spondc-mt

Respondents failed to obtain a PAR to'discover that C.M. obtained multiple carly

| prescriptions for controlled substances.

d. Patient C.M.
Date OxyContin Rx # Physician Location
Tablets Received
(80 mg) _
1411 |60 544898- | Dr. Hong CVS Pharmacy
1/16/11 60 795254 Dr, Heng Respondent

Respondents failed to obtain a PAR to discover that C, M. obtained an early prescription for

controlled substances.
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e, PatientR.T.

Date Tablets Received | Rx # Physician Location

7/20/10 60 OxyContin (80 | 761507 | Dr, Garfinkel Century Discount
mg) . | Phﬁrmacy

8/3/10 90 OxyContin (80 | 766024 | Dr, Onubah Respondent
mng) )

8/5/11 ‘| 240 Oxyeodone 832146 |} Dr, Clyde Respondent
(30 mg)

8/31/11 | 240 Oxycodone | 836685 | Dr. Clyde Respondent

1/31/12 1.80 Oxycodone | 864333 | Dr. Clyde Respondent

2/23/12 180 Oxycodone | 868670 | Pr, A}nold Respondent

Respondents failed to obtain a PAR to discover that R/T, obtained prescriptions from

multiple phafm_acies and from multiple doctors during the time period patient was receiving

vreseriptions from Respondent,

f.  Datient AW,
Date Tablets Recelved | Rx # Physician Lacation
1714/11 240 Qxypodpne 795027_ Dr.‘ Clyde Respondent
(30mg20Ds | | s |
2/14/11 240 Oxycodone | 801344 | Dr. Clyde | Respondent
(30 mg) 30 DS | _ |
3/14/11 240 Oxycodone 80684}3 Dr.. C]y'de Réspondent
| (30 mg) 30 DS | _
4/15/11 240 Oxycod.uhe 813054 | Dr, Clyde Respondént
(30 mg) 20 DS
9
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- 5/11/11 240 Oxycodone 817439 | Dr. Clyde Respondent

(30mg)20Ds |

6/20/11 240 Oxycodone 822752 Dr. Clyde Respondent
(30 mg) 20 DS

717111 240 Oxycodone | 827152 | Dr, Clyde Respondent
(30 mg) 20 DS

8/5/11 240 Oxycodone -83214.7 Dr. Clyde Respondent
(30 mg) 30 DS

8/31/11 240 Oxycodone | 836684 | Dr, Clyde Respondent
(30 mg) 30 DS

9/29/11 240 Oxycodone 842172 | Dr, Clyde Respondent
@G0mg)30DS | | o

10727111 240 Oxycodone | 847076 | Dr. Clyde Respondent
(30 mg) 22 DS j | |

11/15/11 180 Oxycodone | 850380 | Dr. Clyde ' Respondent

o (30 mg) 30 DS '

12/8/11 180 Oxycodone 854516 | Dr, Clyde Respondent
(30 mg) 30 DS 7 '

1/3/12 180 Oxycodone 859156 ] Dr, Clyde Respondent
(30 mg) 30 DS

1/31/12 180 Oxycodene | 864334 | Dr, Clyde Respondent
(30 mg) 30 DS

2/23/12 180 Oxycodone | 868672 | Dr. Clyde Respondent
(.3()' mg) 30 DS ‘

6/4/12 90-Oxycodone 887865 | Dr, Alav Respondent
(30 mg) 30 DS |

71212 90 Oxycodone 893060 | Dr, Alav Respondent

10
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(30 mg) 30, DS

9/18/12 60 Oxycodone . 906170 | Dr. Martinez Respondent
(10 mg) 15 DS '

10/17/12 90 Oxycodone 911895 | Dr. Fok Respondent
(30 mg) 30 DS |

11/19/12 |90 Oxycodone | 917949 | Dr, Fok . Respondent

' (30 mg) 30 DS L |

12/12/12 | 90 Oxyeodone 921385 | Dr, Fok Respondent
(30 mg) 30 DS |

1/10/13 90 Oxycodone | 926854 |Dr, Fok | Respondent
(30 mg) 30 DS |

2/8/13 | 90 Oxyoodone— : 933365 | D.r. Fok Réspondent

(0mg30Ds | |
3/5/13 .9{} Oxycodone 938515 | Dr. Fok ' Responden‘;

(30 mg) 30 DS

4/5/13 90 Oxyoodone - | 944698 | Dr, Fok Respondent
' (30 mg) 30 DS |
5/3/13 90 Oxycodonc 950108 | Dr, Fok ' Respondent

(30 mg) 30 DS

" Respondents failed to discover the pauent’s multlple early orclels Respondents also failed

io obtdm a PAR to discover that A, W, obidmed preseriptions from mu]tlple phalmacwb and from '

'nmluple doctors dunng the ume pcrmcl patlcm was receiving prescriptions from Respondent.

24, Onoraround 4/14/11, 67 patients came into Rcspondent pharmacy consecutively, 54
for oxycodone 30 mg and 13 for Opana 40 mg,
25.  Onor around 3/4/11, 23 patients came into Respondent pharmacy consecutively, 11

for oxycodone 30 mg and 12 for Opana 40 mg,
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26.  On ot around 3/2/11, 32 patients came into Respdndent pharmacy consecutively for
oxycodone 30 mg.

27. Onoraround 2/16/11, 13 patiénts came into Responident pharmacry consecutively, 10
for okycodone 30 mg and 3 for Opana 40 ing.

28, Onoraround 2/14/11, 11 patients came into Respondent pharmacy consecutively for
oxycodone 30 mg, |

29, Onoraround 2/8/11, 12 patients came into Respondent pharmacy congecutively, 8 for

oxycodone 30 mg and 4 for Opana 40 mg,

30, Onor arcund 2/1/11, 44 patients came into Respondent pharmacy consecutively, 43
for oxycodone 30 mg and 1 for Opana 40 mg,

31.  Onoraround 1/31/11, 10 patients came into Respohdent phafma:cy consecutively for
oxycodone 30 mg. L | |

32, Onoraround 1/5/11, 14 patients came into Respondent pharmacy consecutively, 10
for oxycodone 30 mg aéld 4 for Opana 40 mg,

33, Onoraround 1/4/11, 18 patients came into Respondent phafmacy co.néecutive]y for
oxycodone 30 mg, ‘ ' .

34.  Onoraround 1/3/11, 18 patients came into Respondent pharnhacy consecutively for

oxycodone 30 mg.

FIRST CAUSE FOR DISCIPLINE

(Filling Irregular and Uncertain Prescriptions)
35, Respondents Rite Aid 5602 and, Vickie Le are subject to disciplinary action under

Cal. Code of Regs. Title 16, section 1761, subdivisions (a) -~ (b), in that Respondents Tilled

“prescriptions which contained significant irregularities and uncertainties. Complainant

Vincorporates by reference, paragraphs 17 -~ 34 above, and all subparagraphs as if fully set forth
herein. -

It
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SECOND CAUSE FOR DISCIPLINE

{(Failure to Kaep Accountabﬂ]ty)
- 36, Respondents Rite Aid 5602 and Vlckw Le are subject to dlsmplmary action uhder
Bus. & Prof, Codé section 4081, subdivision (a)-and Cal, Code of Regs. Title 16, section 1718, in
that Respondents failed to account for 1,734 tablets of oxycodone 30 mg. Complainant

incorporates by reference, paragraphs 17 — 22 above, and all subparagraphs as if fully set forth

‘herein.

THIRD CAUSE FOR DISCIPLINE

(Excessive Furnishing of Controlled Substances)
37. Respondents Rite Ald 5602 and Vickie Le are subjoct to disciplinary action under
Bus. & Prof. Code section 4301, subdiﬁsion (d) in conjunction with Health and Safety Code
sections 11153, subdivision (a), I10;55-(b)(1)(M)'?'11057(d)(1), 11057(d)(29) and 11055(b)(1)(N)
and Cal. Code of Regs. Title 16, section 171 8, ih that Respondents excessively furnished
controlled substances to patients, Complainant incorporates by reference, paragraphs 11 7~ 34

above, and al) subparagraphs as if fully set forth herein,

DISCIPLINARY CONSIDERATIONS

38,  Onor around May 10, 2012, Respondents were cited and’ﬁned for violating Cal,
Code of Regs., Title 16 section 1764 [unauthorized disclosure of preseription and medical
information] and 1761{compounding or dispensing any prescription, which contains significant
ertors or omissions]. The underlying circumstances are that on or around November 7, 2010,
Respondents filled three (3) prescriptions for APAP/Codeinc #3, potassium penicillin vk 500 mg,
atid ibuprofen 800 mg for patient J .S. and three (3) prescriptions fc')'r diphenhydramine 25 mg,
pwdmaone 20 mg and famotidine 20 mg for patient O, I—I but Respondents sold to J.8.7s mother,
the thiee pr escrlptiom labeled for patwnt O.H. instead of the three (3) presoriptions intended for
LS.
i
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PRAYER

WHEREFORE, Complainant 1'equésts that a hearing be held on the matters herein alleged,

énc] that following the hearing, the Board idsue a decision:

1, Revoking or suspending Pharmacist License Number RPH 45667 issued to Vickie

Le;

2. - Revoking or suspending Pharmacy Permit Number PHY 42511, issued to Rite Aid

5602,

3. Ordering Rite Aid 5602 and Vickie Le, Pharmacist-in-Charge, to pay the Board of

Pharmacy the reasonable costs of the investigation and enforcement of this case, pursuant to

Business and Professions Code section 125,3;

4, Taking such other and further action as deemed necessary and proper.

DATED; // / 7//5/ ‘_ Q LA

GINIXK, HEROLD
Executive Officer '
California State Board of Pharmacy
State of California

Complainant

\ *
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